AL HIMMBEAT

E—l&man'farni School TPichr-icA

January 4, 2015

Request for Appeal and Waiver—CC Docket No. 02-6
Marlene H. Dortch, Secretary

Federal Communications Commission

Office of the Secretary

9300 East Hampton Drive

Capitol Heights, MD 20743

Request for APPEAL -Erate Year 17 ( 2014-15)
SLD Administrator’s Decision on Commitment Decision Letter

Dear Sir or Madam,

e Billed Entity Number: 142906
e Name of BEN: Alhambra Elementary School Dist # 68
e Contact person name: Nan Williams
e Contact information:  Director of Technology
4510 N. 37" Ave.
Phoenix, AZ 85019-3206
(602) 336-2953
FAX (602)336-0313
nanwilliams@alhambraesd.org
e Form 471 Application Number: 943752
e Funding year : 2014 -2015 - Erate yr 17
e Funding Request Numbers (FRNs): 2573936
e SLD Action Appealed: November 5, 2014, - Administrator’s Commitment Adjustment

Funding Commitment Decision: $0.00 - Selectlve - Bldding Violatlon

Funding Commitment Decision Explanation: MR1: The Contract Award Date was changed
from 01/19/2010 to 02/01/2010 to agree with the documentation provided during the
review of the FCC Form 471. <><><><><> MR2: Although Block 7b of your Funding Year
2010 FCC Form 470 indicates you were seeking a multi-year contract, your centract
does not include a definite end to the number of extensions. Program requirements do
not allow for contracts with indefinite terms. Therefore, you must file a new FCC
Form 470, evaluate your bids and sign a new contract with a finite contract term for
the next Funding Year for which you will seek this service. <><><><><> DR1: Based on
the documentation you provided during the Selective Review, gou did not consider all
of the bids received in response to the Form 470 and/or REFP diuring your bid
evaluation process. Your bid scoring worksheets did not contain a score for each
vendor that provided a response. Therefore, your FRN is being denied because the
winning vendor was not selected in accordance with your bid evaluation process.
<><><><><> DRZ: Documentation provided demonstrates that the price of the eligible
products and services was not the primary bid evaluation factor in selecting the
winning bidder. Progranm rules require that applicants select the most cost-effective
provider, with price being the primary evaluation factor. Since you did not meet
this requirement, this FRN must be denied.
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Reason for Appeal and a Request for Waiver:

1 - We are appealing the Administrators’ decision for a Funding Commitment Adjustment letter dated
November 5, 2014 for 2573936. This FRN received a funding denial due to the results of the selective reviews
conducted by USAC. This FRN is for the same service as the prior appeals filed with the FCC -

Form 471 Application Number: 740556

Funding year : 2010-2011 — Erate yr 13

Funding Request Numbers (FRNs): 2001077

SLD Action Appealed: June 12, 2014, - Administrator’s Commitment Adjustment Letter

Form 471 Application Number: 792775

Funding year : 2011-2012 — Erate yr 14

Funding Request Numbers (FRNs): 2166379

SLD Action Appealed: June 12, 2014, - Administrator’s Commitment Adjustment

Form 471 Application Number: 828905

Funding year : 2012-2013 — Erate yr 15

Funding Request Numbers (FRNSs): 2257957

SLD Action Appealed: June 12, 2014, - Administrator’s Commitment Adjustment

Form 471 Application Number: 899427

Funding year : 2013-2014 — Erate yr 16

Funding Request Numbers (FRNSs): 2445607

SLD Action Appealed: June 5, 2014, - Administrator’s Commitment Decision letter

All of these FRN’s are for the same service (web hosting) and are through the same service provider SPIN:
143028153.

All these FRN’s are based on the Erate year 13/2010 form 470 posting that resulted in a multiyear contract
with SPIN: 143028153-Centrifuge Solutions /Edline.

ALHAMBRA YEAR 13 REPORT
41
Lpplicati Service citd Cintdd Total
an Applicant Provider  Commitmert Last Datetn  Categoryof  Committed Commitment  Invoicing  Authorized
Humber  FEN Hame BEN  SPN Mame Status 486 20 Invoice Service Amaurt Cmbd Total Cost Request Mode Dishursemert
740556 2001077 ALHAMBRA EL 142906 143028153 Centrifuge 5 FUNDED THRMO 102802011 INTERNET ACC 1248000 $1248000 3§11 107.20 SR 1,107 20
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ALHAMBRA YEAR 14 REPORT

Service Crrited Cmitcl Tatal
Applicant Provider — Commitmert LastDateto  Category of  Requested Commitment  Invoicing  Authorized
FRM Hame BEM  SPIM Mame Status 486 530 Invoice Service Amaourt Crtd Total Cost Request hade Dizhursement
792775 2166379 ALHAMBRA EL 142906 143028193 Edine, LLC  FUNDED THR0TT 10282013 INTERNET ACC  $12,4580.00 1248000  $1098240 SPI $10652.83
ALHAMBRA YEAR 15 REPORT
Service Crted Critdd Tatal
Apwlicart Provider  Commitmert LastDateto  Category of  Requested Commitmert  Inwoicing  Authorized
FRM Mame BEM  ZPIM Mame Status 486 250 Invoice Service Amourt Crtd Total Cost Request hade Dizhurzement
528905 2257957 ALHAMBRA EL 142906 143028153 Edine, LLC  FUMDED THR012 102302013 INTERNET ACC  $12,480.00 §1243000  $M00720 SPI $10,77398
ALHAMBRA YEAR 16 REPORT
4
Anplicati Service Crrited Cmitcl Tatal
on Anplicant Provider — Commitmert LastDateto  Category of  Requested Commitment  Invoicing  Authorized
Mumber  FRM Mame BEM 5PN Marme Statuz 436 S50 Inwvaice: Service Amaurt Crrited Total Cost Request Mo Disburzement
599427 2443607 ALHAMBRA EL 142906 143028153 Edline, LLC  NOT FUNDED 1062862014 INTERRET ACC  $12480.00 $0.00 $0.00 MWOT SET

2 — During the SRIR response period we provided documentation regarding the individual bids submitted.
USAC made the following Finding #1 for the prior FRN’s for this same service -

Finding 1

After multiple requests for documentation and application review it has been
determined that this funding commitment must be rescinded in full. On the FY 2010
FCC Form 470, you certified that all bids received would be carefully considered.
It was determined that you failed to consider all bids submitted since you
disqualified some bidders for not hosting other vendors contents. The applicant
did not post the reguirement on the FCC Form 470 and there was no RFP to inform the
bidders of such a regquirement. FCC rules require that the applicant submits a2 bona
fide request for services by conducting internal assessments of the components
necessary to use effectively the discounted services ordered, and by submitting a
complete description of services requested so that it may be posted for competing
providers to evaluate and certify to certain criteria under penalty of perjury.
Since you failed to otherwise provide detailed and specific information of the
services sought, vyou prevented the potential bidders from formulating their bids,
you violated the competitive bidding process. Accordingly, the commitment has been
rescinded in full and USAC will seek recovery of any improperly disbursed funds
from the applicant.

Prior to the release of the form 470, Alhambra issued a RFP on Nov 25, 2009, a 40 page document containing
extensive details of the Districts needs and due on Dec 17, 2009. This was an RFP (Request for Proposal) due
to the fact Alhambra School District did not know what part numbers, options, pricing, ERate eligibility or
service requirements that might be provided or required. Note that Page 16 of that RFP indicated price as being
the primary criteria. It also listed the Implementation and data integration details since this project would affect
almost 15,000 students and 17 sites. There were 6 responders to the RFP.

A Request for Bid (RFB) indicates the need for specific products or services with part numbers already
determined.
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This RFP provided the same type of information as a RFI (Request for Information) or, similar to the Erate
process prior to filing a form 470, initial discovery, contact with service providers, discussion and webinars.
The District had no way of knowing if objectives could be met or who potential vendors could be.

C  Fuvsluzton criteris zee listial below in disic relative osder of inponence (Spesilic weighing mey be ueed,

bt will not be required):

1. €Cost— Initiat, pro-rated loplemesntanion thromgh Tuos 50, 2010, wath public ltunch of new siwc(s)
scheduled for Sprine 2014; and contiucd sexvice, E-Ratable when! if eppropriate, for subsequent Secal
years. Three separ=ic cost breakdowns skould be based on the three scenanos in tlem 2

v

Implementarion Flexibility — Vendor-hosted CMS, clicu-hosted OMS with vendor-provided
sppliances, andfor cli=nt-hosted €CMS with chent-proyvided sppliances.

3. Data Integration — Ease and robustness of dals inlegratien for account creation and other
adminisirative tasks tarough raditionsl means such 25 CSV importexport, as well 25 3 proasn ek
r=cord with Lightweigh Direciory Access Prowcol (LDAP), Open Direciory Integration, SAML, ¢

4  Fratures & Functionality — Easc of use for content creators and end uscrs alike throuphout a
comaplcts, well-rounded, and dynaruie featare se1 that includas:

Fizxible, hicrmrchical navigat:on

Ficxble. hémrchical pornuissions

Flexshle, hisrarchical content spprowval

Flexible, cumomizeble page teroplaies

Preconfipured pages and sole of papes for classrooms, departmants, t=ams, S6C.

New= apd announcemenls

Caleodars

Site zearch

User-specific logia

L B I BE IR N B I ]

Pape 16 0f 57

The District did not award a contract for the Web Hosting RFP. We did post a Form 470 Application
Number: 337150000797962 on Dec 22, 2009 indicating a multiyear contract was sought.

Form 470 Application Number: 337150000797962
Applicant's Form ldentifier: 2010-470a
Application Status: CERTIFIED

Posting Date: 12/22/2009

Allowable Contract Date: 01/19/2010

Certification Received Date: 12/22/2009
7 This Form 470 describes (check all that apply):

a. ¥ Tariffed or month-to-month services to be provided without a written contract. A new Form 470
must be filed for non-contracted tariffed or month-to-month services for each funding year.

b. ¥ Services for which a new written contract is sought for the funding year in Item 2.

Check if you are seeking 7 a multi-year contract
Service or Function: Quantity and/or Capacity:
Internet Flat and Tiered 100mb
dedicated Internet Access 100 mb
monitored email accounts for students 5000
Web Hosting District and 16 sites
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USAC incorrectly interpreted the information provided and states;
“You failed to consider all bids submitted since you disqualified some bidders for not hosting other vendor’s
contents”.

We assert USAC is in error on this determination. Since we had now fully reviewed the prior RFP
information over a month earlier, we were able to review all initial information provided by the 10 bidders on
the Form 470 more quickly to determine which vendors possessed the technical capabilities to support the
upload/download of data required to sync with other District databases and to the level of integration needed
on the website (these databases are not Erate eligible and may be housed at the District or offsite on other
Servers).

The training provided by USAC at that time was less detailed than current training details and we awarded
based on “most cost effective solution”. We believe that USAC is retroactively applying new guidance to prior
funding years. That training for 2009 is inserted below -

USAC Competitive Bidding / 470
e ot Bemien Scterieisire. Comrpany Applicants
= Selecting service providers
- Applicants mustchoose the mostcost-
effective solution to their Form 470 or RFP,
with price as the primary factor
= Otherfactors can be considered, but
price mustbe the mostheavily weighted.
= Evaluation process should be carefully
documented and thatdocumentation
mustbe maintained.

Selective Review Information Request
Page 5 of 10
Response due: 11/9/13 - Extension granted

3) BID RESPONSES CONTINUED
FRN 2445212
Qwest (Centurylink)
Cox
TW Telecomm
X0
FRN 2445584
Qwest {CenturyLink)
Cox
FRN 2345607
470 Poposals
Community School Builders
eChalk
Edline
Foxbright
F1C
School Loop
School Fusion
Schoolinx
SchoolsinSite
Sharp Schools
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3 — During the SRIR response period we provided all documentation regarding the individual bids submitted.
USAC made these additional comments in Finding #1 —

“ FCC rules require the applicant submits a bone fide request for services by conducting internal
assessments of the components necessary to use effectively the discounted services ordered and by
submitting complete description of services requested so that it may be posted for competing providers to
evaluate”.

We assert USAC is in error on this determination. The District did in fact conduct an internal needs
assessment. The Form 470 did not include all the pages of specifics such as the RFP; however it was expected
that Service providers seeing the vast number of campus locations would be experienced and savvy enough to
provide sufficient information on services or correspond with the District as needed. Through a multi tiered
evaluation process the District did do proper evaluations, met FCC and State procurement standards making
sure they received a functional service.

The description that USAC uses “internal assessments of the components necessary” for additional comment
are most closely tied to Internal Connections, not Internet access.

The fact that we received 10 bids from vendors would indicate there was sufficient basic information and all
bidders were on a level playing field.

We request a FCC waiver on the issue of the additional details— we did not fail to conduct a competitive

bidding process, we adhered to the relevant state and local procurement rules, there is no evidence of fraud,
abuse or misuse of funds or a failure to adhere to the core program requirements.

Multi-tiered Vendor Evaluations

Multi-tiered Evaluation Processes

If you use a multi-tiered or multi-round evaluation process, the price of the eligible products and services must be the
primary evaluation factor in EACH tier or round of the process.

The following is an example of such a process:

In the first round, the applicant uses the following evaluation criteria:

Price of the eligible products and services (50 points)
Reference check (25 points)
Prior experience with the district (25 points)

Bidders that do not receive at least 70 points in the first round are eliminated and not considered any further.

In the second round, the applicant uses the following evaluation criteria:
Price of the eligible products and services (40 points)

Technical solution (35 points)
Price of any ineligible products and services needed in order to make the solution work (25 points)
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Although the applicant did not consider bids that did not meet the 70-point threshold, the first round is not a disqualification
because bidders were scored subjectively on references and prior experience with the district. Note that in each round the
primary factor was the price of the eligible goods and services.

Last modified on 12/5/2008

© 1997-2011, Universal Service Administrative Company, All Rights Reserved.

Arizona relevant state and local procurement rules -

Arizona State procurement -

15-213. Procurement practice B. After the bids submitted in response to an invitation for bids are opened and the award is made or after
the proposals or qualifications are submitted in response to a request for proposals or a request for qualifications and the award is made,
the governing board shall make available for public inspection all information, all bids, proposals and qualifications submitted and all
findings and other information considered in determining whose bid conforms to the invitation for bids and will be the most
advantageous with respect to price, conformity to the specifications and other factors or whose proposal or qualifications are to be
selected for the award.

41-2533. Competitive sealed bidding G. The contract shall be awarded to the lowest responsible and responsive bidder whose bid
conforms in all material respects to the requirements and criteria set forth in the invitation for bids

41-2534. Competitive sealed proposals F. As provided in the request for proposals, and under rules adopted by the director, discussions
may be conducted with responsible offerors who submit proposals determined to be reasonably susceptible to being selected for award
for the purpose of clarification to assure full understanding of the solicitation requirements and to permit revision of offers. Offerors
shall be accorded fair treatment with respect to any opportunity for discussion. Revisions may be permitted after submission and before
award. If discussions are conducted, all offerors who have submitted proposals that are determined by the procurement officer to be in
the competitive range shall be invited to submit a final proposal revision. In conducting discussions, there shall be no disclosure of any
information derived from proposals submitted by competing offerors.

4 — During the prior SRIR response period we replied regarding Item #4 — Vendor Selection Process with the
following comment:

470 — Bid Process:

A “Short List “was developed by removing vendors with bids at extremes. Bids that were very
high or very low in cost were eliminated. Remaining vendor proposals were ranked by price.
SchoolFusion was the lowest in cost. Since price is the lowest and met the criteria on the 470 in
the selection process, SchoolFusion was selected through the evaluation processes.

This was interpreted by USAC to mean that we did not follow the basic guidelines for “the price of eligible
products and services was not the primary factor in the Vendor selection process”.
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Finding 2

After multiple requests for documentation and application review, it has been
determined that this funding commitment must be rescinded in full. The price of
eligible products and services was not the primary factor in the vendor selection
process. The applicant eliminated the most expensive and the least expensive
bidders. Since the applicant eliminated the lowest bidder the applicant did not
demonstrate that price was the primary factor. FCC rules require that applicants
select the most cost-effective product and/or service offering with price being the
primary factor in the vendor selection process. Bpplicants may take other factors
into considaeration, but in selecting the winning bid, price must be given more
weight than any other single factor. Ineligible products and services may not be
factored into the cost-effective evaluation. Since price was not the primary
factor in the vendor selection process, the commitment has been rescinded in full
and USAC will seek recovery of any impreperly disbursed funds from the applicant.

We assert USAC is in error on this determination. Ten bids were received as listed in the table below.

The lowest price bidder in fact had no Erate eligible costs whatsoever (School loop),

School Fusion provided no pricing whosoever and was marketing only,

Foxbright provided a pricing scale and based on District building was over $ 92,000 however it was not a signed
formal quote and was highest in cost,

E chalk was over $ 89,000 but could not host other content,

the second lowest bid from School Inx had a mandatory 3yr contract violating the option to discontinue servie if it
was inferior,

Ultimately Centrifuge/Edline at $ 18,624 was awarded a contract, provided all needed services and was lowest in
cost meeting the requirement for price being the primary factor and selecting the most cost effective service
offering. In addition they met both state and federal procurement requirements.

Inserted below are the full review details we conducted during the SRIR process and appeal period. This was done

to re-verify that the most cost effective solution was in fact chosen due to the procedural error of not documenting
each and every pass/fail determination originally.

Page 8 of 31



E-Rate Bid Assessment: Notas Worksheet regarding ol web hosting bids -onAppi—~ pag M i u
TAU ing

Yeartd Senice  Information on bid selecion o FCCappeal ~~ Date

il ] Holes 2 Wehstacost tnny atcourtles ovefe mantcasl fotal el
Cammsch buller | web hosting = 100% e one e & i v v e mulyr, e el e - hansas AL v corfiet |5 B A yAE0 R KR AN 8 4AD
D A e fack U
E ek e gty = 4% elle no situe o i oust e - o ot et propesal-deesnt host oo et (5 B30 B 000§ A b 810§ B34 § 41
BE# (wgt oy | Eelne e ogting = 6% lihle, oot el e ol Sl gan e exeting cotentstes L bbby
142906 s 3n e g ol ut s actul conbact g 13- el shal b s
ot | e osing = unkow, e, o acual ot ron ol 3200+ ot pe nsctondl buld = 00 B = YEBAT 5 %0000 § 190 (G LR I |
a[e e st = 8%, 3l contan must b ugloaded et pusl - o et s, costper et =B ¢ A= 1§ 8000 A
St ooy e ety = O per paged ol oo el 0 elhe et component, cogs ot st 0 }
Sl Fusin 0 preing- ety ol }
ool | wed hosig- !, ranng cos ml st and ko, o e 3 unement, o costg o shte o, I R e
ousl e st 15 ses zame a5 14 1000 mardabon e e
ebhostng | sohoolinates | e hosting = 100" sioned ma v nohosing ot core I N 1 IR §A T 15
5 Sl sl el hnstng = 67, siped post ot - does o ! prgesal-dos ot obercorert (& 14400 § 340 § VA b A0 § 3
Sthool Name
_\ Abambra Tk AT

Chosen vendor - Centrifuge/Edline contract clause and contract pages-

13. GenEraL: This Agreement represents the complate and exclusive understanding between Client and
Cenfrifuge regarding the Service and use thereof, If any provision of fhis Agreement s found fo be void,
Invalid, or unenforceable, It shall be severed from and shall not affect the remainder of this Agreement,
which shall remain valid and enforceable. Any such severed provision shall be replaced with @ sinilar
provision which conforms to applicable laws and embodies as closely as pessible the orginal intent of the

lacald callaw ba w2

JF -
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Scheduie B

B1. Fees:
B1.1.  SETUP AND IMPLEMENTATION FEES:
Per Section 3.2 the Setup and installation Fees shall be $8,000 for 16 sites (One Time Fee Only).
B1.2.  Awnmuat License Fees:
Per Section 3.3 License Fees shall be as follows:

Standord Annual License Fees: §19.200
Discount 3%
1" Year Annual Ucense Fee: 518,624
2™ Year Annual License Fee: $18.624
3 Year Annual License fee: $18,624
B1.3. ADDMONAL Fees:
Product/Service Amount Qccurence
Not Applicable 8

Uniess otherwise noted hereln there are no additional fees. Addifional fees may be incurred for
custom requests. The scope of work and such fees shcll be finalized, quotes, and agreed upon prior
fo custorn work commencing.

B1.4. SCHEDULE OF PAYMENTS:

Sewvice Period Type of Payment Payment Invoice Date
Amount
2712000 - 4/30/2010 Implementation and Set- $8,000 21112000
up Fee (One Time Fee
Only)
212000 - 6/30/2010 Annual License Fee $6,400 21/2010
72010 - 63042011 Annugl Licensae Fee $18,624 71/2010
7ny2000 - 0130!2012 Annudl License Fee $18,624 7n/20m
72012 - &/60/2013 Annwad Licensa fFee 518,624 iz
B1.5. ReENEWAL

This Agreement will automatically rensw for one-year periods. The Annual License Fee is subject to
Incracse In the renewal year(s), not fo exceed five percent (6%) of the Annudi License Fee paid in
the precading one-year perlod.

Sales Person: Brian Damman, Inside Sales Consuitant
Date: 1/22/2010
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Alnamira ELsmTarY SCHOOL DisTRICT CENRIFUGE SOLUTIONS, LLC.

By: Wa By- %"‘%‘—-

Signoture

Linda Jeffries, Community Relations Coord.
Print Name & Title

Dote:_2/1/10

(]
Print Nome & Title

Date: 1/25/2010

5 — We request a waiver for the procedural error in not creating a scoring matrix at the time of award and a
more detailed recording of the evaluation at the time. The facts indicate that we did adhere to the core program
requirements and the contract award was cost effective to the most responsive bid.

6 — Arizona State contractual rules allow for contracts up to 5 years, as well as Arizona USFR standards for
Public Schools and Procurement. A contract, bid acceptance or “Legally Binding Agreement” may be sought
for up to Five years. The specific inserts are found below.

The new funding denial for the Erate yr 17 funding states —

FCC Form 471 Application Number: 943752

Funding Request Number: 25739236

Funding Status: Not Funded

Category of Service: Internet Access

FCC Form 470 Application Number: 337150000797962

SPIN: 14302815

Service Provider Name: Edline, LLC

Contract Number: N/A

Billing Account Number: 602 336 2920

Multiple Billing Account Numbers: N

Service Start Date: 07/01/2014

Service End Date: N/A

Contract Award Date: 02/01/2010

Contract ExpirationDate: 06/30/2015

Shared Worksheet Number: 1627230 )

Number of Months Recurring Service Provided in Funding Year: 12

Annual Pre-discount Amount for Eligible Recurring Charges: $16,621.92

annual Pre-discount Amount for Eligible Non-recurring Charges: $.00

Pre-discount Amount: $16,621.92

Discount Percentage Approved by the USAC: 90% o ) )

Funding Commitment Decision: $0.00 = Selective - Bidding Viclation

Funding Commitment Decision Explanation: MR1: The Contract Award Date was changed
from 01?/19/2010 to 02/0142010 to agree with the documentationprovided during the
review of the FCC Form 471. <><><><><> MRZ: Although Block 7b of ciour Funding Year
2010 FCC Form 470 indicates you were seeking a multi-year contract, your contract
does not include a definite end to the number of extensions. Program requirements do
not allow for contracts with indefinite terms. Therefore, you must file a new ECC
Form 470, evaluate your bids and sign a new contract with a finite contract term for
the next Funding Year for which you will seek this service. <»<><><>»<> DR1: Based on

There is no FCC language included in the Form 470 or Form 471 directions specifically stating that an
applicant must decide ahead of time the specific time frame for a contract unless it is in the prevailing “signed
agreement” or required by state or federal law.

The original Form 470 requested multiyear, and each year renewal agreements were signed/countersigned up
to the 5 year limit,
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ARS Procurement Code -

§ 41-2546. Multiterm contracts

A. Unless otherwise provided by law, a contract for materals or services may be entered into for a
period of time up to five years and a contract for job-order-contracting construction services may
also be entered into for a period of time up to five years, as deemed to be in the best interest of
this state, if the term of the contract and conditions of renewal or extension, if any, are included in
the solicitation and monies are available for the first fiscal period at the time of contracting. A

Arizona USFR -

UNIFORM SYSTEM OF FINANCIAL RECORDS
FOR
ARIZONA SCHOOL DISTRICTS

DITAT DEUS

ACCOUNTING PROCEDURES EXPENDITURES

5/12 VI-G-12
Multiple Year Purchases

Districts may enter into contracts for up to 5 years. When using multi-term contracts, the terms and conditions
of renewal or extension. 1f any, must be included in the solicitation for bids, proposals, or quotations. and
monies must be available for the first fiscal year at the time of contracting. Also, contracts for materials or
services and contracts for job-order-contracting construction services may be entered into for more than 5 years
if, before the procurement solicitation is issued, the governing board determines in writing that a contract of
longer duration would be advantageous to the district. Payment and performance oblhigations for succeeding
fiscal years are subject to the availability and appropriation of monies.

Re: Centrifuge Contract

Dear Nan:

Thank you for using SchoolFusion from Blackboard Engage! We are pleased, once again, to present this
exceptional web hosting service, used by thousands of schools in all 50 states and across the globe.

Previously, we entered into a one-year E-Rate contract with optional one-year extensions. If you would like to
exercise the extension option and renew your SchoolFusion Web Hosting Services for an additional year , please
indicate your acceptance by signing the following page and returning a copy of the enclosed extension agreement to
312.236.7251 (fax) or erate@ediine.com (email).
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The USAC denials do not serve the public interest, they will have an adverse financial impact on our school
and to approve the request for appeal and waver will not lead to an undue advantage in funding. The vendor
chosen was the most cost effective and met all procurement criteria and District needs.

Thank you for processing our appeal and request for waiver,

Sincerely,

F

/1 X
/ ~ ‘ el f
Signed: ‘_"':j‘!’t—‘ tﬁ,‘;’LJ ! . buw&{fv‘!}“ N

Title
Director of Techanology

Nan Williams

Director of Technology

4510 N. 37" Ave.

Phoenix, AZ 85019-3206
(602) 336-2953

FAX (602)336-0313
nanwilliams@alhambraesd.org

Attachments —
Page 14
Pages 15 - 19

Pages 15 - 19
Pages 20 - 30

Page 31 -

Page 13 of 31

USAC Funding commitment letter Page 1

Arizona Procurement, USAC Contract clauses, vendor responsibilities
USAC post commitment training providing additional bid clarification
FCC DOCKETS in support of our Appeal and request for waivers

FCC dockets DA 10-175, 11 -723, 11-1039, 11 - 1087, 11-1368, 11-1554,
11-1991, 12 - 962, 14 — 344

Full page view of post commitment bid result / review notes



USAC

Ushendl Sevice Adminktaive Congany Schools and Libraries Division

FUNEDING COMMITNENT DECISION LETTER
(Punding Year 2014: 07/01/2014 - 06/30/2015)
Noveader 5, 2014

Dr. Nan Williams
ALHAMERA ELEX SCH DISTRICT 68
4510 N 37TTH AVE

PECENIX, AZ 8%019-3206

e EER T dplat s s
Applicant's fors Taestifier: S91 - Tecom ga ) CoUNeTEENZ

oy oy ey e K T
Coamitaent Report(s) (Report) at end of this letter is as follows

- B e Haa e

w‘gauthm Mmt«mutﬂnm o

Isvoice USAC m!ecrmtn.m Inveice (SPI) Form, or FCC Form 472,
Billed Enti icant Reizbursesent (BEAR) Form as services are being

mﬁmumu ummmum.wmumu
wput—rh‘utm.n“ of the date of this . Failure to meet this
will result in diszissal of your appeal. In your letter of appeal:

1. Iaeld.th-, telephone number, fax ounber, and esail adéress for the
r-uirw -

30 Lassden Plaza West, PO Box 6835, Parsippany, NJ 07054-068%
Visit us cckoe 3t www ssoc orpal
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AL HIMMBEAT
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In support of our appeal;

“All contract clauses shall be consistent with the provisions of ARS Title 41 - Chapter 23 ARIZONA
PROCUREMENT CODE, and Article 9 - Legal and Contractual Remedies as if included herein and ARS code
shall prevail”.

USAC Training- Contracts

In general, a contract is a binding agreement, enforceable by law, between two or more parties that creates an
obligation to do, or not do, something. Contract definitions and requirements are contained in each state's or
territory’s contract law.

Except for services to be delivered under non-contracted tariffed or month-to-month arrangements, applicants
must sign a contract with the service provider before signing and submitting a completed FCC Form 471
(Description of Services Ordered and Certification Form). Applicants must be able to demonstrate that they
had a signed and dated contract in place at the time they submitted a completed FCC Form 471.

Applicants must also comply with state and/or local contract law. Obtaining the service provider signature and
date is not a program requirement, but state and/or local contract law may include this or other compliance
requirements.

USAC - Vendor responsibilities

However, service providers also have a responsibility to respond to posted FCC Forms 470 and RFPs with
specific requests for information necessary to prepare responsive bids. Simply sending a generic email to the
applicant saying that the service provider can provide the general type of service requested and requesting a
call-back would not be considered a good faith response to an FCC Form 470 posting. Emails that can be
identified as "spam" do not require a response — especially if the applicant has indicated in the FCC Form 470
and/or RFP a specific procedure or mechanism for submitting questions.
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USAC - 2010 Training after the 2009 filing -

USAC Forms 470 and RFPs

Imposing Restrictions
* Setsome eligible services requirements

— Applicants may require service providers to provide
services that are compatible with one kind of system
over another (e.g. Cisco compatible).

— Applicants cannot state make and model on Form 470
or RPF, may state equivalent make and model

Program Compliance | 2010 5chools & Libraries Fall Applicant Trainings

USAC Forms 470 and RFPs

Imposing Restrictions
* Disqualifying Bidders cont’d
— Disqualification factors should have yes/no responses
and cannot be scored on a range
* Yes/No Examples
— Wasthe bid submitted by the response date?
— Wasthe bid certified?
— Did the vendor attend the pre-bid walk through?

* Range Score Examples

— Using on a scale to rank the vendors (e.g., Very high, high,
poor)

Program Compliance | 2010 5chools & Libraries Fall Applicant Trainings
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USAC

- 2011 Training after the 2009 filing -

USAC Competitive Bidding

Applicants can:

Have pre-bidding discussions with potential bidders as
long as that doesn’t lead to one bidder having “inside”
information

Attend product demonstrations
Encourage and seek vendors to bid

Do research to determine what cost-effective solutions
are available

Rosd to Suooess | 3011 Schoals & Librarkes Faill spplient Trainings

USAC FCCForm 470 & RFPs

Tips for Success

Applicants must ensure that they post for the correct

category or categories of service (Non-allowable m&c correction.
Must repost FCC Form 470)

Sufficient detail in FCC Form 470

— Cannot provide generic descriptions (e.g., “All eligible
telecom services” or “Digital Transmission Services”)

— Cannot provide laundry lists of products and services

Addendums or changes to the RFP may require applicants
to re-start the 28 day period when there is a significant
change to the original scope of the procurement
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USAC FCC Form 470 & RFPs

Imposing Restrictions

» Setting eligible services requirements

— Applicants may require service providers to provide
services that are compatible with one kind of system
over another (e.g., Cisco compatible).

— Applicants cannot state make and model on FCC Form
470 or RPF, but may state equivalent make & model
(e.g., “IBM router 628 or similar functionality”)

— Applicants should avoid using specific manufacturer’s
name to request a service (e.g., Don’t use Kleenex,
use tissue instead)

Rosd to Success | 2011 Sonoois & Liorares Fall Applcam Tramings

USAC ™ Vendor Selection

Bid Evaluation

= Applicants may use a multi-tier vendor selection
process when evaluating bids, but ultimately, price
must be the primary factor in selecting a qualified
vendor

= Technical capabilities, such as scope or quality of
service, may be the first tier to assess the bid

— This tier may be evaluated on a pass-fail basis or
scored numerically, where a minimum score is
required to advance to the next tier of the
evaluation process.

Rosd to Success | 2011 Schodis & Lbreres Fall Appixamt Trainings
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USAC - 2012 Training after the 2009 filing -

Bid Evaluation Matrix (Points Based) SAMPLE

USAC

M Saerr Afmattrabue ey

There have been many requests for USAC to provide guidance with respect to what information should be included as you conduct your bidding
process. Below is an example of information that may be helpful. In addition, retaining this type of information will be very helpful if USAC
requests this information in the future, This example is not mandatory or intended to serve any other purpose than to respond to requests for

guidance,

In this example, each factor is worth the same number of points as the weighting percentage. Vendors are rated on how well they met each
factor. The entries for all factors are then totaled for each vendor. The winning bidder is the one with the highest number of total points. The

cost of the eligible products and services must be weighted most heavily,

Total Vendor1 | Vendor2 | Vendor3 | Vendor4

Points 143000000 | 1430000 | 143000000 | 143x000000
Number Factors Available | ABCInc. DEF Inc. GHI Inc. JKL Inc.
1 1 Cost of Eligible Products and Services 40*| 38 25 38 0
2 2 Experience 20 18 17 20 0
3 3 Availability 10 10 8 7 0
4 4 Minority Business Status 10 6 g 9 0
5 5 In State Preference 10 3 7 10
6 6 Cost of Ineligible Products 5 4 1 5
7 7 Project Management Expertise 5 2 1 5
Total Points 100 81 68 94 0
*This number must be higher than all of the other numbers in this column.
Winning Bidder:
Vendor 3 (GHI, Inc.) is the winning bidder because it has the highest total points.
Disqualified Bidders:
JKL Inc.
All interested bidders received two weeks' notice of a required pre-bid conference.
JKL Inc. did not attend this conference and did not provide a reason for its absence.

Revised 9/2012
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Federal Communications Commission FCC10-17=

i Eligible Services

Wabm Based on the record before us, we find that web hosting should contmue to
recen'epmnrvmﬁmdmg Comments provided compelling exanples of how web hosting 15
essmmlfufaulmmpuchngmdlemgasmﬂasmm;mgdnmmol
community.”” For example. teachers use individual web pages to post homework assignments, collect
oonplemdhomewmk&omstudms post messages to students and parents. and respond to student or
parent questions. " Webpagaﬂsocmmhmmgmmdeof.cbwlbvmﬁngm
and parents with 24/7 access to classroom information and supplemental educational resources. ™
Moreover, parental and fanuly engagement m a child’s school has been linked to improved educatonal
outcomes for students Web hosting, as the commenters have shown. 15 an example of a service that
can provide a substantial educational mpact for a relatively small cost. ™

101.  We are also persuaded that features that facalitate the ability to commumecate. such as
blogzing. e-mailing over a school or hibrary’s hosted website, discussion boards. and services that may

mhmmmm!cmmmmchnmmachtwhﬁgbhhb
rate funds as part of 2 web hosting package ** Therefore, we revise the ESL to include those features of
web hosting. This decision alters prnior decisions limuting web hosting support to hosting a school or
library’s static website and excluded the ability to engage in interactive activity such as blogging.** We
recogmuze that the ransfer of messages across a school’s hosted website 15 fimctionally equivalent to other
services that facihitate the ability to commmmcate such as e-mal. text messaging, voice mail. and paging.
We remund appheants, however, that content — mchiding content created by thurd-party vendors, and any
features mvolving data mput or remeval - mcluhngsea:dnngofdatzbasesforgm&a.sm&uzmmdm
filez, or other reports — remains meligible. ™™ Inaddmon.sq:poﬂformbhosﬂngwﬂlmtmdu&mppoﬂ
for the applications necessary to run onhne classes or collaborative meetings *”

Federal Communications Commiszion FCC10-178

54.511 ing Services.
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(a) Selectinz a provider of ehizible services. In selecting a provider of ehzble services, schools, hibranes,
library consortia, and consortia including any of those entities shall carefully consider all bids submutted
and nmst select the most cost-effective semace offening. In determuming winch service offering 15 the most
cost-effective, entiies may consider relevant factors other than the pre-discount pnices submutted by
providers, but price should be the primary factor considered.

(b) Competitive Bid Requirements Except as provided in § 54.511(c), an elizmble school, library. or

consortium that meludes an elimble school or hbrary shall seek competitive bids, pursuant to the

requurements established m this subpart, for all seraces elizible for support under § 54.502. These

competitive bid requurements apply i addition to state and local competitive bid requirements and are not
55

mtended to preempt such state or local requirements.

Federal Communications Commission DA 11-723

competitive bidding process. including bid requests. bid proposals. and cost evaluation criteria. *®* We find
no evidence 1n the record that these petitioners failed to conduct a competitive bidding process that
adhered to relevant state and local procurement laws.*® Based on these factors, we find that the
petitioners’ competitive bidding processes did not violate program rules. In addition. in the record at this
time. there 1s no evidence of waste. fraud or abuse. or misuse of funds. or a failure to adhere to core
program requirements.

10. USAC also determined that the 11 pctitioners listed in Appendix B, who in the aggregate
are appeahng the demial of 12 applications, failed to assign the highest wexght to the price category dunng
their respective bid evaluations, and thus violated the Commission’s competitive bidding requirements.*
We agree with USAC’s determination that the petitioners did not comply with the Commission’s rule to
assign the highest weight to price when evaluating bids. Nevertheless, the record shows that for seven
petitioners,” the winning vendor’s cost proposal was lower than the competing bids and therefore the
applicants selected the least expensive service offering * With regard to three other petitioners. Killeen,
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Federal Communications Commission DA 11-723

Lee. and Florence. the record shows that each petitioner considered multiple bids, but only one bid was
responsive to the FCC Form 470 po'.;l:ing;s:.43 As aresult, in each of these three mstances, the responsive
bid necessarily offered the lowest price.** Therefore, consistent with the policy goals underlying the
Commission’s competitive bidding rules, the least expensive responsive service offering was ultimately
selected by 10 of the 11 petitioners that failed to assign the highest weight to the price category.

11. Point Pleasant was the other applicant that involved a failure to assign the highest weight to
the price category for purposes of bid evaluations. The record shows that Point Pleasant had a choice of
two vendors from a New Jersey state master contract, Arch Wireless and Mid-State Paging, Inc. ¥ When
evaluating each proposal. Point Pleasant assigned an 80 percent weight to performance and a 20 percent
weight to price.*® In its request for review, Point Pleasant explains that it gave performance a higher
weightin7g because based on its past experience, it wanted to ensure that the school received a functional
service.’ Point Pleasant explains that. in the previous funding year. it selected Arch Wireless because its
proposal offered the lowest price. ** Its equipment. however, did not work in Point Pleasant’s buildings *
We understand why, 1n these specific circumstances, Point Pleasant considered it important to protect
itself from a recurrence of that situation. In that regard. we note that consistent with E-rate program rules,
Point Pleasant could have set up the bidding process in a way that disqualified Arch Wireless before even

Federal Communications Commission DA 11-723

considering price as a factor.”* We therefore grant its waiver request based on these unique
circumstances. We recognize that 1f the petitioner had disqualified Arch Wireless from the bidding
process based on past performance, then Mid-State Paging. Inc. would have been the lowest qualified
bidder. Given these circumstances. we find that a waiver of our rules in Point Pleasant’s case 1s
appropriate and in the public interest.

12. In sum, based upon our review of the underlying record. we find that the 12 appeals by the
petitioners listed in Appendix B conducted a competitive bidding process that resulted in the selection of
the most cost-effective service offering ' Moreover. we find no evidence of any violation of state or
local procurement laws. We thus believe that rejecting the petitioners’ funding requests 1s not warranted
m these circumstances. Rather, we find that a limited waiver of sections 54.503(c)(2)(v11) and 54.511(a)
of the Commuission’s rules is in the public interest given the facts of each case and that this determination
results in more effective implementation of Commussion policy on competitive bidding ** In addition, in
the record at this time. there is no evidence of waste_ fraud or abuse. or misuse of funds. Accordingly. we
waive sections 54.503(c)(2)(11) and 54.511(a) of the Commussion’s rules for the petitioners listed 1n
Appendix B and remand the underlying applications to USAC for further action consistent with this
order.
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13.  Consideration of All Bids Submitted. USAC denied funding to two petitioners, the School
District of the City of River Rouge (River Rouge) and Whuttier City School District (Whittier). on the
ground that they failed to consider all bids submitted in response to their FCC Form 470 postings.”
Specdically the record shows that River Rouge received two bids in response to its FCC Form 470
posting and request for quotes (RFQ). one from Advanced Networking Group (ANG) and the other from
SER Communications.” River Rouge evaluated each bid, despite the fact that they were both filed after
the submission deadline > Based on state and local bidding requirements for establishing a qualified bid.

% Specifically. Point Pleasant could have used a multi-tiered bid evaluation process in which the first tier could have
assessed whether a proposal satisfied minimum technical capabilities, such as the quality of service. Bids under this
tier could have been evaluated on a pass-fail basis, which is currently allowed. All bids satisfying first tier
requirements then could have moved to the next tier of the evaluation process where other criteria could have been
assmsed. mdudmg pnce See USAC websne School.s and Libraries, Schools and Libraries Applicants, Service

x (last visited Apr. 5, 2011).

Federal Communications Commission DA 11-723

River Rouge subsequently rejected SER Commumcauons bid because it was incomplete and failed to
respond to all of the 1tems requested in the RFQ.*® In its request for review, River Rouge argues that 1t
used price as a primary consideration in sclectmg the ANG proposal and determmed that ANG presented
the most cost-effective service offering.”’ We find that nothing in the record indicates that River Rouge
evaluated the responsive bidders in a manner inconsistent with E-rate program rules. The record shows
that River Rouge considered each bid it received and rejected the SER Communication’s bid only after
determining that the bid was incomplete. Finally, nothing in the record demonstrates any evidence of
waste, fraud or abuse, or misuse of funds.

14, The record shows that Whittier also considered all bids. Whattier received two bids mn
response to its FCC Form 470 posting seeking wireless Internet access on a district-wide basis.” One
bid, submitted by its current Internet service provider, Trillion Partners, Inc., (Trillion), proposed to
provide wide area network (WAN) services for wireless Internet access to all 14 district sites for a
monthly charge of $17.571.% Accordmg to Whttier, the Trillion proposal was reflected 1n a detailed
proposed service agreement.® The other bid. submitted by Advanced Scientific Applications. Inc..
(ASA) proposed a monthly charge of 569 986 for dedicated wireless Internet access for d:gltal signal
level 3 (DS3) lines for each district site. No other detail was provided in the ASA proposal® Upon
further imnquiry into the specifics of ASA’s proposal, Whittier leamed that ASA could not provide wireless
Internet access on a district-wide basis, which was precisely the service that Whittier was seeking **
Based on our review of the record. we find that Whittier also evaluated the responsive bidders consistent
with E-rate program rules. The fact that Whittier mitiated contact with ASA to discuss the proposal’s
terms and conditions, and only rejected the proposal after learming that ASA could not provide the
requested services leads us to conclude that Whittier carefully considered ASA’s submission. Moreover,
there 1s no evidence of waste. fraud or abuse. or misuse of funds.
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Federal Communications Commission DA 11-1039

contract, the applicant must file an FCC Form 471 requesting support for eligible services.” USAC
assigns a funding request number (FRN) to each request for discounted services and issues funding
commitment decision letters (FCDLs) approving or denying the requests for discounted services.™

5. Request for Review. In December 2007, Ramurez submuitted an FCC Form 470 application
to USAC to initiate the competitive bidding process for E-rate eligible services."” In January 2008,
Ramurez subsequently entered into service contracts and filed 1ts FCC Form 471 application with USAC
for funding year (FY) 2008."® In April 2009, USAC denied Ramirez’s FCC Form 471 application on the
ground that Ranurez violated the Commussion’s competitive bidding rules because 1t 1ssued an RFP,
despite having indicated on 1ts FCC Form 470 that no RFP existed.” USAC later affirmed its decision on
appeal ° Ramirez then filed the instant appeal with the Commission ™

6.  Inuts request for review, Ramirez states that its FCC Form 470 was the RFP and that the
FCC Form 470 contained sufficient information for service providers to submit bids.” Ramirez claims
that its failure to indicate on the FCC Form 470 that an RFP existed was an unintentional, technical
error.” Ramirez also states that its district is located in a rural, remote area where only one vendor
provides telecommunications and Internet services.™ Ramirez further maintains that it has not been
contacted by any other prospective vendors during the bidding process for the last 10 years.”

Federal Communications Commission DA 11-1039

record shows that Ramirez violated E-rate program rules by failing to mndicate on 1ts FCC Form 470 that
it planned to 1ssue an RFP for the underlying funding requests (FRNs 1668486, 1668490, 1668503,
1668528, and 1668550). However, because Ramurez’s FCC Form 470 contained enough detail for
service providers to identify the desired services and to formulate bids, we find that all bidders were on a
level playing field despite this failure.”’ In addition. the record shows that Ramirez onlgf recetved one bid
and there was no contact by any other prospective vendors during the bidding process.™ Consistent with
precedent. we thus conclude that rejecting Ramirez’s funding requests on the ground that Ramurez failed
to advise bidders that an RFP existed is not warranted i this instance. ™ Rather, we find that a limited
warver of section 54.503 of the Commission’s rules 1s 1n the public mterest and that this determination
results in more effective implementation of Commission policy on competitive bidding ® Accordingly,
we waive section 54.503 of the Commussion’s rules and remand the underlymg funding requests as part of
Ramurez’s FY 2008 FCC Form 471 application to USAC for further action consistent with this order. In
remanding these funding requests to USAC. we make no finding as to the ultimate eligibility of the
services requested therein '
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Federal Communications Commission DA 11-1087

6.  Reguests for Review. The petitioners submitted their FCC Forms 470 to USAC to initiate
the competitive bidding process for E-rate eligible services.” Subsequently, the petitioners entered into
contracts with their respective service providers and filed their FCC Form 471 applications for various
funding years.” USAC denied the petitioners’ applications on the ground that the petitioners violated the
Commission’s competitive bidding rules.”* Specifically, the petitioners’ requests for funding were denied
because either they did not provide documentation showing that the vendor selection process complied
with program rules, there was improper service provider participation in the competitive bidding process,
the vendor selection documentation was created after the contract award date, they did not conduct a fair
and open competitive bidding process, they failed to adhere to their own evaluation criteria in the vendor
selection 215)1txuess, or they did not carefully consider all bids submitted in response to their FCC Form 470
postings.” USAC later affirmed these decisions on appeal.” The petitioners then filed the instant
requests for review with the Commission.”

8.  Free Public Library of Philadelphia. USAC denied one funding request in Philadelphia’s
funding year 2009 ag?lication on the ground that its vendor selection documentation was created after the
contract award date.” In its request for review, Philadelphia states that its vendor evaluation process was
based on bids received before the contract award date and that it signed a contract with the lowest bidder
on January 30, 2009."

9. After reviewing the record before us, we find that USAC erred in denying Philadelphia’s
request for support. The record shows that, on December 12, 2008, Philadelphia posted its FCC Form
470 to USAC’s website seeking bids for Internet access services.” The record also shows that
Philadelphia received three bids in response to this posting on December 19, 2008, January 14, 2009, and
January 20, 2009.” In its request for review, Philadelphia provides two screen prints of its bid evaluation
worksheets.” One worksheet, dated December 26, 2008, does not represent a complete bid assessment
because two of the bids had not yet been received.” The other worksheet, dated February 2, 2009,
appears to illustrate a complete bid evaluation.” Although the February worksheet is dated after
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Federal Communications Commission DA 11-1087

Philadelphia signed a service contract for the underlying services, the record contains other evidence
showing that the vendor evaluation process took place before the contract award date. Specifically,
Philadelphia provides an email communication documenting that it evaluated all three bids before
selecting the winning vendor on January 30, 2009."

10.  Furthermore, Philadelphia explains that it submitted its FCC Form 471 application on
February 2, 2009, and inserted that date on its bid evaluation worksheet.”™ There is no Commission
requirement that vendor selection documentation be dated before the contract award date. The fact that
Philadelphia dated its paperwork after the contract award data because that was the date it submitted its
application does not undermine the evidence that Philadelphia’s selecting official properly considered the
bids and made a selection on January 30. Based on these factors, we find that Philadelphia’s competitive
bidding process did not violate program rules. In addition, in the record at this time, there is no evidence
of waste, fraud or abuse, or misuse of funds, or a failure to adhere to core program requirements. We
therefore grant Philadelphia’s request for review.

Federal Communications Commission DA 11-1368

3. After submitting an FCC Form 470, the applicant must wait 28 days before making
commitments with the selected service providers,"”” The Commission’s rules require that an applicant
carefully consider all submitted bids prior to entering into a contract, and price must be the primary factor
in selecting the winning bid."” Once the applicant has selected a provider and entered into a service
contract, the applicant must file an FCC Form 471 requesting support for eligible services."! USAC
assigns a funding request number (FRN) to each request for discounted services and issues funding
commitment decision letters (FCDLs) approving or denying the requests for discounted services."

4.  Baltimore's Request for Review. On November 4, 2006, Baltimore submitted an FCC
Form 470 1o initiate the competitive bidding process for E-rate eligible services.'® Baltimore then entered
into a multi-year contract with Verizon to provide telecommunications services and Internet access.'” On
February 7, 2007, Baltimore filed an FCC Form 471 application seeking support for the underlying
services."" USAC subsequently approved the funding requests at issue in Baltimore’s funding year 2007
application.”” During post-funding review, however, USAC rescinded Baltimore’s funding commitment
for FRNs 1566234, 1583021, 1566299, 1612695, and 1570796 as part of its funding year 2007
applications on the ground that Baltimore did not consider price as the primary factor in each tier of its
multi-tier vendor selection process.”” Baltimore then filed the instant appeal with the Commission.”’

5. Inits appeal, Baltimore argues that it complied with all federal, state, and local competitive
bidding requirements and considered price as the primary factor in selecting the bidder that would meet
its needs.” Baltimore states that Verizon also offered the lowest price of the tw.o proposals submitted, by
$86 million.” Baltimore further argues that there is no Commission rule or policy providing guidance

Federal Communications Commission DA 11-1368

concerning the use of a multi-tier vendor selection process and that USAC may not impose any such
requirements on its own.™ Finally, Baltimore asserts that if the Commission were to adopt such a rule or
policy, it could not be applied retroactively to the FRNs at issue.”
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7. Inits appeal, Cobb states that its bid evaluation process was identical for each of the
procurements at issue and complied with its local purchasing regulations, which in turn, were based on
the National Institute of Government Purchasing, Inc.’s (NIGP) purchasing regulations.” Cobb also
maintains that each of its procurement processes complied with the Commission’s Ysleta Order by
ensuring that price was ranked the highest of the evaluation criteria.”® Cobb states that it conducted an

Federal Communications Commission DA 11-1368

initial evaluation round to determine whether bidders’ substantive proposals were sufficiently responsive
to the specifications outlined in Cobb’s RFP.* Cobb thus maintains that the initial evaluation round
resulted in the disqualification of two proposals because of deficiencies in those proposals.® Cobb asserts
that its evaluation process was explained in its RFP and therefore put all bidders on notice of its
evaluation procedure.” Cobb further argues that neither the Ysleta Order nor any other Commission E-
rate order indicates that the disqualification of a proposal because it is non-responsive must be based on
binary criteria as USAC concluded in its decision denying funding.”” Therefore, Cobb argues that USAC
improperly established a prohibition against using a scored evaluation to disqualify vendors’ proposals
after Cobb conducted its grocurcmcnts, and then retroactively applied the new prohibition in denying
Cobb’s funding requests.”

III.  DISCUSSION

8. We grant Baltimore's and Cobb's requests for review.” Based on the record before us and
consistent with precedent, we find that the procurement processes at issue complied with the
Commission’s competitive bidding rules and state procurement requirements.” Specifically, we find that
the applicants” multi-tier evaluation processes did not violate the Commission’s competitive bidding
requirements because the applicants provided documentation demonstrating that price was given the
highest weight during their respective bid evaluation processes."

Page 27 of 31



Federal Communications Commission DA 11-1554

2003." In March 2004, USAC approved Tulsa’s FY 2003 FCC Form 471 application for
telecommunications services and Internet access.”” During post-funding review, however, USAC
rescinded Tulsa’s funding commitment for FRN 980351 from its FY 2003 FCC Form 471 application on
the ground that Tulsa violated the Commission’s competitive bidding requirements.' Specifically,
USAC found that Tulsa included the price of ineligible items (i.e., “costs associated with changing phone
numbers”) in its evaluation of the most cost-effective proposal during the vendor selection process."
Tulsa then filed an appeal of USAC’s notification of commitment adjustment letter with the
Commission,'®

5. Inits appeal, Tulsa argues that it did not include ineligible products and services in its
vendor selection process.'” Tulsa maintains that during post-funding review, it informed USAC that it
selected AT&T because it offered the lowest price and was the most cost-effective solution." Tulsa also
explains that AT&T was the existing provider and that the “[c]osts to change to another provider (change
phone numbers and incur activation fees) [was] too high in comparison to any cost savings gained from
switching providers.”"” Tulsa argues that USAC’s decision to rescind funding was based on a
misunderstanding of what Tulsa meant by this explanation.? Tulsa asserts that the cost to change
providers was meant to denote activation fees and primary interexchange carrier change charges, both of
which are eligible charges.” Thus, Tulsa maintains that its vendor selection process did not violate the
Commisgion’s competitive bidding requirements and that staying with AT&T was the most cost-effective
solution.

L.  DISCUSSION

6.  We grant Tulsa’s appeal. After review of the record, we find that Tulsa complied with the
Commission’s competitive bidding requirements for FRN 980351.” Specifically, we conclude that
USAC erred in rescinding Tulsa’s funding commitment for FRN 980351 as part of its FY 2003 FCC
Form 471 application on the ground that Tulsa included the prices of incligible products and services in

Federal Communications Commission DA 11-1554

the vendor selection process.* According to the eligible services list for FY 2003, presubscribed
interexchange carrier (PIC) change charges and change fees were eligible for discounts.” We therefore
find that Tulsa’s consideration of the costs associated with changing providers — i.e., PIC change charges
and activation fees — was consistent with the Commission’s competitive bidding rules.

7. We thus conclude that rejecting Tulsa’s funding request on the ground that Tulsa’s vendor
selection process violated the Commission’s competitive biding rules is not warranted in this instance. In
addition, we find no evidence in the record at this time of waste, fraud or abuse, or misuse of funds, or a
failure to adhere to core program requirements with respect to this procurement, We therefore grant
Tulsa’s appeal and direct USAC to discontinue recovery actions against Tulsa and AT&T concerning
FRN 980351 as part of Tulsa’s FY 2003 FCC Form 471 application.”® To the extent any funds have
already been recovered from the parties under this underlying funding request, we direct USAC to refund
the parties no later than 60 days from the release date of this order.
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therefore decline to bid on the requested services.” Because the Commission had not provided specific
mstruction on how to reference manufacturers or brands 1 an FCC Form 470 or a request for proposal,
applicants may have reasonably believed that it was permissible to identify desired services using a
vendor’s name as part of the description.

7. We decline to penalize Queen of Peace, or other applicants who may have engaged in this
practice before the release of this order. We have reviewed the specific facts in this case and conclude that
the competitive bidding process was not tainted. On the same FCC Form 471 on which Queen of Peace
improperly indicated that it sought “Edline” services, 1t also indicated more generally that 1t was seeking
bids for web-hosting services. In response, several service providers in addition to Edline submitted bids.
The descriptions in the Form 470 thus did not prevent other vendors from submitting bids for web-hostin g
services, and we conclude that the errant description did not undermine the competitive btddmg process.
The record also shows that Queen of Peace selected Edline as 1ts service provider based on price,
experience, and technical capabilities. Accordingly, we grant the request for review filed by Queen of
Peace and remand its application to USAC for further processing consistent with this order.

8.  We conclude, however, that allowing applicants to reference specific vendors i their Form
470 or RFP poses a risk to the competitive bidding process. We therefore clanfy that, for Form 470s or
RFPs posted for Funding Year 2013 or thereafter, applicants must not include the manufacturer’s name or
brand on their FCC Form 470 or 1 their RFPs unless they also use the words “or equivalent” to describe
the requested product or service. Sucha description (“or equivalent™) will prevent the Form 470 or
RFPs from being construed as requiring only a specific product or service provider, which could
undermine the competitive bidding process by eliminating the opportunity for the applicant to purchase an
equivalent or better product that may be less expensive or to choose a less expensive service provider.

Federal Communications Commission DA 12-962

requirements * Specifically, USAC determined that Colorado Springs’s vendor selection documentation
did not clearly demonstrate that price was the primary factor in the vendor selection process.” Upon
review of the record, we agree with USAC’s determunation that it 1s unclear that Colorado Springs
assigned the hughest weight to price when evaluating bids. Nevertheless, the record shows that, for each
of the funding requests at 1ssue, Colorado Springs selected the least expensive and most cost-effective
service offering.* We therefore find that, in these instances, a watver of sections 54.503(c)(2)(v11) and
54.511(a) of the Commussion’s rules, which requlre applicants to use price as the primary factor n the
vendor selection process, 1s in the public interest.” Further, at this time, there is no evidence of waste,
fraud and abuse 1 the record. On our own motion, we also warve section 54.507(d) of the Commussion’s
rules and any USAC procedural deadline, such as the mvoicing deadline, that might be necessary to
effectuate our ruling ° We find good cause to waive section 54.507(d) because filing an appeal of a denial
15 likely to cause petitioners to muss the program’s subsequent procedural deadlines i that funding year.
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Federal Communications Commission DA 14-344

Universal Service Admunistrative Company (USAC) under the E-rate program (more formally known as
the schools and libraries universal service support program).* In each decision, USAC found violations of
the Commission’s competitive bidding requirements* Based on our review of the record, we find that
Central Islip and Jennings have demonstrated good cause to waive sections 54.503 and 54.511 of the
Commission’s rules® In particular, the record here persuades us that: (1) their competitive bidding
processes were not compromuised by their technical violation of the Commussion’s competitive bidding
requirements; and (2) the outcomes of their vendor selection processes were otherwise consistent with the
policy goals underlying the Commission’s competitive bidding rules.” Additionally, at this time, there is
no evidence of waste, fraud or abuse in the record. Gtven these circumstances, we remand the underlying
applications to USAC for further action consistent with this Order. To ensure that the underlying
applications are resolved expeditiously, we direct USAC to complete its review of each application and
1ssue an award or a denial based on a complete review and analysis no later than 60 calendar days from
the release date of this Order. In remanding these applications to USAC, we make no finding as to the
ultimate eligibility of the services or the underlying applications.
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